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- V -
DECISION + ORDER ON

LANNY OPPENHEIM, JUDITH ZARUCKI, MOTION

Defendants.
X

The following e-filed documents, listed by NYSCEF document number (Motion 002) 9, 10, 11, 12, 13, 14,
15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33

were read on this motion to/for PREL INJUNCTION/TEMP REST ORDR

Upon the foregoing documents, plaintiff moves for a preliminary injunction enjoining
defendant Judith Zarucki from “(a) smoking marijuana or permitting marijuana to be smoked in
Unit SE (the “Unit”) in the condominium apartment building located at 225 East 34th Street,
New York, New York (the “Building™) and allowing smoke and odor of the same to permeate
into other areas of the Building, in violation of the by-laws of the Charleston Condominium (the
“Condominium”) and governing law; (b) allowing loud and disturbing noises to emanate from
the Unit into other areas of the Building or to interfere with other unit owners’ and occupants’
peaceful possession of their respective units, in violation of the by-laws of the Condominium and
governing law; and (c¢) housing any pet(s) in the Unit and to remove from the Unit, within seven
(7) days of the issuance of such order, any pet(s) currently occupying the Unit” (see NYSCEF
Doc. No. 32).

CPLR 6301 provides that a preliminary injunction may be granted:

in any action where it appears that the defendant threatens or is about to do, or is
doing or procuring or suffering to be done, an act in violation of the plaintiff’s
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rights respecting the subject of the action, and tending to render the judgment
ineffectual, or in any action where the plaintiff has demanded and would be
entitled to a judgment restraining the defendant from the commission or
continuance of an act, which, if committed or continued during the pendency of
the action, would produce injury to the plaintiff.

“The party seeking a preliminary injunction must demonstrate a probability of success on
the merits, danger of irreparable injury in the absence of an injunction and a balance of equities -

in its favor” (Nobu Next Door, LLC v Fine Arts Hous., Inc., 4 NY3d 839, 840 [2005]). “The

decision to grant or deny provisional relief, which requires the court to weigh a variety of factors,

is a matter ordinarily committed to the sound discretion of the [trial court]” (Doe v Axelrod, 73

NY2d 748, 750 [1988]). Additionally, because a preliminary injunction is a “drastic remedy,” the
movant “must establish a clear right to that relief under the law and the undisputed facts”

(Omakaze Sushi Rest., Inc. v Ngam Kam Lee, 57 AD3d 497, 497 [2d Dept 2008]).

For purposes of this motion, “all that must be shown is the likelihood of success [on the

merits]; conclusive proof is not required” (Ying Fung Moy v Hohi Umeki, 10 AD3d 604, 605

[2d Dept 2004]; J. A. Preston Corp. v Fabrication Enters., 68 NY2d 397, 406 [1986] [“a

preliminary injunction . . . depends upon probabilities, any or all of which may be disproven

when the action is tried on the merits”]). Indeed, this decision is not considered as “the law of the

9% ¢

case,” “so as to preclude reconsideration of [the issues] at a trial on the merits” (Icy Splash Food

& Beverage, Inc. v Henckel, 14 AD3d 595, 596 [2d Dept 2005], quoting Peterson v Corbin, 275

AD2d 35, 40 [2d Dept 2000], citing J. A. Preston Corp., 68 NY2d 397).

In support of the motion, plaintiff submits proof by way of affidavits documenting
numerous instances and related complaints of Zarucki’s consistent smoking of marijuana and/or
permitting marijuana to be smoked in the Unit and allowing the smoke to permeate beyond the

boundaries of the Unit into other units and common areas of the Building. The evidence also
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supports the allegation that Zarucki has created and/or permitted loud and disturbing noises to
emanate from the Unit to the disturbance and annoyance of other Building occupants; that she
has harbored unauthorized pets in the Unit and permitted the pets to roam common areas of the
Building unattended, leaving feces and urine; and that she has permitted guests to stay on a
transient basis that also violate the by-laws by creating or permitting loud and disturbing noises,
and otherwise interfering with other unit owners’ peaceful and safe occupation of their respective
apartments. Fines have been levied against Zarucki approximately 30 times, in an amount
totaling over $ 20,000.00 for the foregoing violations of the by-laws. Plaintiff also supplied proof
demonstrating Zarucki’s unresponsiveness to the foregoing when brought to her attention and
she has otherwise failed to abate these violations. Specifically, the alleged conduct violates
Section 6.12(a) of the by-laws, Rule nos. 11, 12, and 37 of the House Rules or Rules and
Regulations, which are incorporated into the by-laws. The Section 6.18.1 of by-laws expressly
provide that plaintiff is empowered to enjoin, abate, or remedy such violations and levy
appropriate fines and penalties. The Court also notes that defendants failed to oppose the motion.
In light of the above evidence, the Court finds that plaintiff has met its burden on the
likelihood of success on the merits as to its claims premised upon breach of the by-laws and
nuisance (see, e.g., Bd. Of Mgrs of the 400 Central Park West Condominium v Henriquez-
Berman, 2016 WL 7911821, Index no. 152705/2016 [Sup Ct, NY County April 20, 2016]

[hereinafter Henriquez-Berman]). The Court further finds that the complained of conduct

presents a danger to the health and well-being of the Building’s occupants and may therefore
constitute an irreparable injury (see id.). For example, the evidence indicates that one of
“Zarucki’s guests threw a skateboard off the Unit’s balcony, narrowly missing a pedestrian

below and resulting in the police being called to the Building” (NYSCEF Doc. No. 10 at § 26).
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The Building received complaints on a nearly daily basis regarding noise, pets and the marijuana
smoke, the severity of which allegedly caused one unit owner to complain to plaintiff “that she
could no longer have her child sleep in a bedroom due to the constant smell of marijuana” (see
id. at § 37). The evidence also shows, e.g., that Zarucki has left her cat and/or dog unattended,
and that urine or feces were left in common areas. Such evidence undoubtedly demonstrates that
there are significant dangers and concerns that should be not be left abated while the action is
pending. Moreover, monetary damages in the form of fines have not served to adequately
remedy or abate the violations. Finally, the balance of equities tip in favor of plaintiff, as the
Court cannot discern the prejudice upon defendants if such injunction was granted (see, e.g., 61

W. 62 Owners Corp. v CGM EMP LLC, 77 AD3d 330, 335 [1st Dept 2010], affd as mod and

remanded. 16 NY3d 822 [2011]; Henriquez-Berman, supra). On the other hand, should the

injunction be denied, plaintiff would be further prejudiced by the harm defendant’s conduct
continues to cause to the Building’s employees and agents, and shared occupants (see Henriquez-
Berman, supra).

Accordingly, it is hereby ORDERED that the motion is granted in part without opposition
to the extent that defendant JUDITH ZARUCKI is enjoined from allowing or permitting smoke
and excessively loud noises to permeate beyond the subject Unit into other areas of the Building.

This constitutes the decision and order of the Court.

/’
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